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Background

Political broadcasting — in today’s fractured media market, many stations count on the revenues
that come from candidates who recognize the value of the mass audience that broadcast stations
can deliver. But many stations also approach the area with trepidation, fearing that they will be
caught in some nuance of some FCC regulation that they somehow overlooked. This Guide is
designed to help to allay a few of those fears.

While, like any guide to legal issues, this one should not be relied on to answer all of your
questions, it should at least start you on the path to understanding the issues that arise with
candidate advertising and other candidate appearances on your stations, as well as the those that
arise in connection with advertising from non-candidate individuals and groups on political
matters and other controversial topics. These “issue advertisers” have been especially active
since the Supreme Court issued the Citizens United decision a few years ago, which authorizes
essentially unlimited electioneering advertising by individuals and corporations — as long as they
are acting independently from the candidate.

While they can seem impenetrable and ever-changing, the same basic rules have been in place
for almost 20 years, with the only significant changes being made over a decade ago in the
sponsorship identification and public filing requirements mandated by the Bipartisan Campaign
Reform Act of 2002. The advent of the online public file for TV stations is also relatively new,
but that change did not modify the substantive obligations of broadcasters, only changing the
location of the public file information about political buys that they are required to keep. Of
course, there are occasional clarifications and interpretations of the rules that are made either in
connection with specific cases, or by informal statements of FCC staff. This guide looks at the
basic rules, and addresses some of the clarifications that have arisen. But, in the case of any
controversy, be sure to check with a lawyer familiar with these rules concerning the specific facts
involved, as a few details can make a big difference in the legal analysis of any issue. So, while
this guide can't answer all of our questions, it should at least give you information to help to spot
issues and to ask the right questions about any of these issues as they arise.

Most broadcasters are focused on the pricing of political spots. The rules require that
broadcasters sell spots to candidates priced at rock-bottom rates during certain pre-election
periods. Many times the candidates and their buyers are the least familiar with broadcast sales
practices, yet they can demand the most time and attention from station sales representatives.
Consequently, broadcasters may end up getting the least money for spots that take the most time
to sell. These spots also often cause the most heartache, since there is always the threat of FCC
enforcement action or, at least, the cost of attorneys to help avoid getting the rules wrong.

Broadcasters have been fortunate that the FCC authorities currently enforcing political broadcast
rules recognize that they can be confusing, and have sought to mediate disputes between
broadcasters and political advertisers, rather than resorting to a formal adversarial process that
could result in penalties to the broadcaster. Such negotiations have led to quick and mutually
satisfactory resolutions of most political complaints in recent decades.

Few, if any, fines have been levied on broadcasters in the last 20 years for violations of the
political rules. However, infringements have been discovered after the fact, and stations have



had to explain possible misconduct, perform audits, and issue rebates to settle candidates’ claims.
In connection with issue advertising, there can even be the threat of civil liability. And there is
no guarantee that current FCC procedures of mediating all issues will continue, or that problems
discovered after an election by a determined (and possibly disappointed) candidate would not
result in an enforcement action by the Commission. So stations must still follow the rules

carefully.

This guide will provide you with an introduction to the language of the political broadcasting
world. It will talk about how your normal business practices can have an impact on your
activities during the political broadcasting season. It will also discuss the specifics of the
political broadcasting rules - which candidates get access to the stations; how candidates must be
treated fairly; the limits on editing political speech on stations; how much stations can charge
political advertisers; what kind of disclosure must be made to political advertisers; and what kind
of public records must be maintained (and where to maintain those records). It is intended to
provide the basics—so be mindful that there are always wrinkles that demand additional
attention from the experts. Do not hesitate to ask your attorney about questions you have; a little
preventative effort may save a lot of trouble in the long run.



The Basics—Speak the LLanguage

Like any set of rules devised by lawyers, the political broadcasting rules have their own
language. It is often essential to know the terms that are used to be able to fully understand the
rules that apply. These questions help define some of those basic terms.

Who is a “legally qualified candidate”?

A legally qualified candidate is one who has fulfilled all of the requirements to run for a
particular office. That usually means filing certain papers with state or local election boards, and
may, in some cases, require the gathering of signatures on a petition or the payment of a filing
fee. Once a potential candidate has done the things necessary to qualify for a place on the ballot
in the jurisdiction in which they are seeking office, he or she is considered a “legally qualified
candidate.” As set forth below, most of the political rules apply to legally qualified candidates.

Note that, in certain cases, the rules apply to persons that did not meet all the requirements for a
place on the ballot. The definition of a legally qualified candidate will also include write-in
candidates, where such candidates are eligible for election under the state or local law. For a
write-in candidate to be considered to be “legally qualified” for purposes of the FCC’s political
broadcasting rules, the candidate must have made a public statement that they are running for an
office and engaged in the types of activity normally associated with an active political campaign,
e.g. opening campaign offices, providing campaign literature, giving speeches and otherwise
actively campaigning for the office they are seeking. In a recent informal ruling, the FCC found
a purported write-in candidate for the US Senate to have not met that threshold where the
candidate had an office and made appearances only in one corner of the state, and had made no
overt efforts to get votes outside of his home area. Simply saying “I am a write-in candidate for
office” will not entitle an individual to all of the benefits of a candidate under FCC rules.
Determining if a write-in candidate has made a sufficient showing of his or her candidacy to be
entitled to FCC protections can be a tricky analysis, so if you have a potential write-in candidate
looking to advertise on the station, and it is not clear that they are a bona fide candidate, ask
counsel for advice on how to proceed.

In presidential elections, there is also a special rule on who is a legally qualified candidate. Once
a candidate is legally qualified in 10 states, the FCC considers the candidate to be qualified in all
50 states for purposes of the political broadcasting rules. For purposes of determining who is a
legally qualified presidential candidate in a particular state, FCC rules provide that a substantial
showing of a candidacy (e.g. an active campaign) may be sufficient in and of itself to make a
candidate legally qualified in a state. This is particularly important in caucus states where,
unlike in most elections, there may be no formal filing of papers to mark the legal beginning of a
campaign.

Wheo is a “federal candidate”?

In many cases, candidates for federal offices have rights and responsibilities that do not apply to
candidates for state and local offices. Federal candidates are those running for president, the US
Senate, or the US House of Representatives.



What is a “use” by a political candidate?

A “use” is just what it sounds like—the appearance on a broadcast facility by a candidate. For
FCC purposes, to be a “use,” the appearance must contain the image or recognizable voice of the
candidate. Also, the appearance must be a “positive” one, i.e. the appearance of a candidate in
an attack ad by an opponent is not a “use.”

Similarly, the FCC has determined that the appearance of a candidate in a “bona fide news or
new interview program,” in a news documentary, or during on-the-spot coverage of a bona fide
news event is not a “use.” These are referred to as “exempt programs.”

What is a “bona fide news or news interview program”?

Obviously, news programs and news interview programs, like “Meet the Press” or “Face the
Nation,” are bona fide news interview programs. But, in recent years, the FCC has liberalized
the definition of a news interview program to include programs that may be primarily
entertainment, but which regularly feature discussions with newsmakers. The Howard Stern
radio program and that of Don Imus, have both been declared by the FCC to be bona fide news
interview programs when there was an interview with a candidate, controlled and directed by the
station. Most TV talk shows have similarly been deemed to be bona fide new interview
programs. Any local program may fit within this definition if it regularly features discussions
with newsmakers and if it is not overtly partisan. Stations do not need to ask the FCC to declare
that the program is exempt — if it fits within the definition, then the station can rely on the
exception — subject of course to challenge by an opposing candidate. This is discussed in more
detail in the Equal Opportunities section of this guide.

What are “lowest unit rates”?

During the political window, sales of broadcast time to candidates for “uses” must be made at
lowest unit rates — the lowest rate given to any other advertiser for a purchase of the same class
of time. Complete details as to how the lowest unit rate is computed can be found in a later
section of this guide.

What is a “political window”?

The political window is the period 45 days before a primary election, or 60 days before a general
election. During the political window, candidates can purchase time at lowest unit rates.

What is “reasonable access”?

Federal candidates are entitled to purchase reasonable amounts of time on all commercial
broadcast stations. Details on the reasonable access requirements are set out below.

What is meant by “equal time” or “equal opportunities”?

Essentially, broadcasters must treat candidates for the same race in the same fashion. If one
candidate is given free time on the air, an opposing candidate who requests it must be given an
equal amount of comparable free time. If one candidate buys time, the opponent must be given
an opportunity to buy an equal amount of time with an equivalent audience size. Details are
provided below.



What is the difference between “federal” candidates and “state and local” candidates?

A federal candidate is one running for an office in Washington, DC. Thus, federal candidates
would be those running for president, vice president, or either of the Houses of the United States
Congress—the Senate or the House of Representatives.

All other candidates for public elective office, whether it be for governor or state legislature,
mayor, city council, school board or any other elective office in state or local government, are
considered “State and Local” candidates.

For certain purposes, these distinctions are important. For instance, reasonable access and, in
most instances, the requirement for candidate statements that they have “approved” a political
ad, apply only to federal candidates. As set forth in more detail below, however, once you
decide to sell time to state and local candidates, most other rules, including the equal
opportunities, the no censorship requirement, lowest unit rates, and the public file rules, all apply
to state and local candidates with essentially the same force as they do to federal candidates.

What is an “election”?

The political rules apply to contests for public elective office. The FCC has previously stated
that most rules apply to state, federal, and municipal elections. Tribal elections on Native
American reservations are not subject to these rules. For presidential elections, caucuses are
treated like primary elections if they are generally open to participation by the public.

Preparing for an Election — What to Worry About in Pre-election
Periods

In the months before an election—before the candidates have even fulfilled the requirements to
become legally qualified, what a station does can affect the treatment that it must give to
candidates during the election period. Some of the pre-election issues that you should consider
are covered in the following questions and answers.

Do advertising rates for spots run at the beginning of the year have an effect on how much
I can charge candidates later in the year?

With limited exceptions for long-term contracts that run throughout the year (including within
the windows), the rates you charge for spots that run outside of the political windows (45 days
before a primary and 60 days before a general election, when candidates can only be charged
lowest unit rates) generally are irrelevant to the prices charged within the political window.



Do I need to consider anything about packages sold early in the year with spots that may
run for long periods of time, including during political windows?

Yes. When selling a package with spots that may run during election periods, the station is
allowed to allocate the total price of the package over the different periods of time covered by
the package sale to reflect the actual value of the spots contained in the package. This allocation
is to be done at the time the order for the package is written. See Lowest Unit Rate section of this
guide for more details on the allocation of a package price for purposes of determining lowest
unit rates, and how this kind of allocation can actually, at times, be beneficial to the station.

When do I need to worry about equal opportunities and reasonable access?

While the lowest unit rates are applicable only during the 45 days before a primary and the 60
days before a general election, reasonable access, equal opportunities, and all the public file
requirements for keeping records of uses by a candidate, are triggered as soon as a candidate is
legally qualified.

Before the political windows when lowest unit rates are effective, why should I care about
appearances on my station by legally qualified candidates?

As stated above, equal opportunities become available to opponents if a candidate—federal, state
or local—appears on your station. So if one of your on-air staff decides that they want to run for
school board, once they become a legally qualified candidate, their opponents are entitled to
equal opportunities—free time as the employee did not pay for the time that they appeared on the
air. Or if a politician running for reelection appears in a PSA, their opponents are entitled, upon
request, to equal time—again for free if the PSAs were furnished for free.

In addition, during the period after a candidate becomes legally qualified, and before the political
window opens, the political file rules also apply. If you sell a spot to a candidate, or if the
candidate otherwise appears in a non-exempt program, then you need to put the appropriate
information into the station’s public file. Information about the public file is provided in a later
section of this guide.

Where do I find out if a candidate is legally qualified?

You can ask the candidate if they are legally qualified, i.e. if they have completed the
requirements for a place on the election ballot. You can also check with local election
authorities. In most states, the secretary of state or equivalent office administers statewide
elections. Local elections may require filings with county or city officials who administer local
elections.

Reasonable Access — Deciding Which Candidates Can Buy Time

“Reasonable access” requires that a station sell reasonable amounts of time to federal candidates
for elective office. As detailed below, it does not require that a federal candidate be able to buy
all the time that they want, nor does the doctrine dictate that candidates get exactly the times that
they request. Instead, it requires only that reasonable access to all “classes and dayparts™ be
provided to federal candidates during the course of an election. The factors to look at in
determining whether access is reasonable are set out below.




In considering reasonable access, stations are governed by the obligation that they give federal
candidates access to all classes and dayparts of a station (with the limited exception of news
programming). All commercial stations are obligated to provide access. The Commission has
also required that, before determining what access is reasonable, a station must consider the
needs of the candidate. Thus, stations cannot set numerical limits on the number of spots that a
federal candidate can buy in rate cards, political disclosure forms or other written materials.
Instead, stations must instead at least consider the candidate’s plans for the advertising time
before setting the limits on candidate buys. These concepts are defined in more detail below.

To what candidates does the reasonable access requirement apply?

Reasonable access applies only to federal candidates.

In a recent decision, the FCC held that a TV station had to give access to a candidate where the
station's noise-limited service contour covered more than a "de minimis" portion of the district in
which the candidate was seeking office. 3% of the district was found to be more than de
minimis, so access had to be provided.

Does it apply to all stations—commercial and noncommercial?

No. Reasonable access only applies to commercial stations. Noncommercial stations do not need
to provide reasonable access.

Must I give free access to candidates?

Reasonable access only applies to purchases of time by federal candidates. Stations have no
obligations to give free time to candidates (except possibly in connection with equal
opportunities, as discussed below).

Must I give a federal candidate all the time that they want?

No. The obligation is only to provide “reasonable” access. There is no requirement that you
provide a candidate with all the time that he or she wants to buy, and there is no obligation to
pre-empt all of your commercial advertisers just to make room for political spots.

To what time periods must a candidate be given access?

The rules say that access must be given to all classes and dayparts on a station. So, effectively,
you cannot restrict federal candidates to buying only certain stations in a local cluster of stations.
Nor can you limit federal candidates to buying spots only in certain time periods.
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